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Va. 192, 60 S. E. 870; Whealton v. Doughty, 112 Va. 649, 72 S. 
E. 112. 

That the appellant has title to the pond by prescription, as sug- 
gested in the petition for appeal, has not been pressed before this 
court, and there is nothing in the facts of record to sustain the 
suggestion. 

[5 J Appellant makes the point that, if the thread of the stream 
should be the boundary, it has been injured by the decree of the 
lower court, which fixes the middle of the pond as the boundary 
line. If the decree is erroneous in the particular mentioned, as 
to which we express no opinion, it is to the prejudice of the ap- 
pellees, and greatly to the advantage of the appellant. The evi- 
dence is uncontradicted that most of the channel of the stream 
is on appellant's side of the pond. This being so, the appellees, 
who are not complaining, are the sufferers by the decree, and not 
the appellant. 

Upon the whole case, we are of opinion that there is no error 
in the decree appealed from the prejudice of the appellant, and 
it must be affirmed. 

Affirmed. 



Trower v. SpADY-et al. 

Jan. 12, 1915. 
[83 S. E. 1049.] 

1. Wills (§ 778*)--Construction — Election.— Where testatrix de- 
vised her farm in equal moieties to her two daughters, and after one 
of them died executed a codicil authorizing the survivor to take the 
whole upon payment of $5,000 to the heirs of the deceased, the 
courts, whether the provision be regarded as a devise or merely an 
option, cannot prevent the survivor from electing to take the whole, 
merely because the land had appreciated in value and the interest 
was worth considerably more than the charge, for the right to dis- 
pose of one's estate in accordance with one's own wishes should not 
be interfered with b.y a chancery court. 

]Ed. Note. — For dther cases, see Wills, Cent. Dig. §§ 2004, 2006, 
2010; Dec. Dig. § 778.*] 

2. Wills (§ 786*) — Interest Devised — Election— Insane Persons. — 
Infants and insane persons are wards of the court, and where an in- 
sane person was given an election to take a parcel of land on pay- 
ment of charges a court of equity should not deny her committee 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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the right to make the election, though the land had greatly appre- 
ciated in value, since the will was made, and the election would di- 
minish the interests of other devisees. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2037-2040; 
Dec. Dig. § 786.*] 

Appeal from Circuit Court, Northampton County. 

Bill by Robert S. Trower, as committee of Henrietta S. R. 
Trower, against Southey R. Spady and others. From a decree 
for defendants, complainant appeals. Reversed and remanded, 
with directions. 

Otho F. Mears, of Eastville, and C. V. Meredith, of Rich- 
mond, for appellant. 

Westcott & Turlington, of Mappsburg, and Jeffries, Wolcott 
& Lankford, of Norfolk, for appellees. 

Harrison, J. It appears that Henrietta S. Scherer, late of the 
county of Northampton, Va., departed this life in July, 1910, 
leaving a will, with codicil thereto, which was duly admitted to 
probate in the month of August following her death. The will 
is dated March 15, 1881, and the codicil, which is declared to be 
a part thereof, bears date September, 1895. In the body of the 
will she divides a certain farm owned by her in Northampton 
county between her two daughters, indicating the line of division, 
so as to give each an equal number of acres. One of these tracts 
she gives in trust for life to her daughter, Henrietta Scherer, 
with power in her to appoint by will who shall take the same at 
her death. The other half of the farm is given in trust for life 
to her daughter, Margaret J. Spady, with power in her to ap- 
point by will who shall take the same at her death. In each case 
it is provided that, if no appointment is made, the property shall 
pass to the children of the respective devisees. 

The codicil, after declaring the desire of the testatrix to alter 
her will, provides, so far as necessary to be stated, as follows : 

(1) "It is my desire, and I direct, that the devise in my said 
will of real estate to my daughter Henrietta Scherer, now Hen- 
rietta Trower, shall remain and continue in force in all things, 
in manner and form as in the said will set forth." 

(2) "Since making my said will, my daughter Margaret J. 
Spady has departed this life. It is now my desire and I direct 
that my daughter Henrietta Trower shall be permitted to take 
the whole of the real estate devised in the second clause of my 
said will in trust for my daughter Margaret Spady, for life with 
remainder to her children, at the price of $5,000.00, to bear inter- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series &.Rep'r Indexes. 
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est thereon from the date of my death, upon this condition, how- 
ever, that within six months from the date of the probate of my 
said will and of this codicil, she shall out of the aforesaid sum 
of five thousand dollars first pay to my grand daughter Bettie 
Scott the wife of Clinton Scott, the sum of five hundred dollars 
with interest from the date of my death, and shall pay over the 
balance of the said sum of five thousand dollars, to wit, the sum 
of $4,500.00 with interest from the date of my death, to the 
children of my daughter Margaret Spady, deceased, who may be 
living at the time of my death, including the said Bettie Scott, 
and to the issue of such as may be dead per stirpes." 

The codicil then proceeds to provide who shall have the privi- 
lege of taking such real estate at $5,000 in the event the daughter 
Henrietta should determine or elect not to take the same. 

In 1906, about four years before the death of the testatrix, 
Henrietta Trower was, upon due and proper examination, ad- 
judged to be insane and committed to the Eastern State Hospital 
at Williamsburg, Va. After the death of the testatrix, in 1910, 
and before -the expiration of the six months in which Mrs. 
Trower could take the real estate in question at $5,000, this suit 
was brought by Robert S. Trower, her committee, alleging the 
insanity of Henrietta Trower and her consequent inability to 
act for herself and take the land, as provided in the codicil, and 
praying that the court would act for her and on her behalf take 
the land, allowing her committee to pay the parties entitled 
thereto the sum stipulated in the codicil as the price she was to 
pay therefor; the committee being unable to act in the premises 
without the sanction of the court. 

The husband of Mrs. Trower, who is her committee, alleges in 
his bill that she has five children and that her estate would be 
greatly benefited by an acceptance of the devise and the payment 
of the sum prescribed as the price of its acceptance. The com- 
plainant files with his bill a certificate of deposit made by him in 
bank of $5,300 to the credit of this cause, it being the principal 
due and one year's interest thereon, subject to the decree of the 
court, and alleges that if for any reason the sum so deposited is 
not sufficient for the purpose he will in his individual capacity 
deposit any further sum to the credit of the cause which the 
court may at any time request. Among others, the five children 
of Margaret Spady, deceased, were made parties defendant, and 
filed a demurrer and answer to the bill. 

Upon the hearing the court entered the decree appealed from, 
overruling the demurrer, and holding that the complainant should 
not, as committee of Henrietta Trower, be allowed to take for 
her the land in question and pay therefor the price of $5,000, as 
provided in the codicil to her mother's will. This conclusion was 
based upon the theory that the codicil did not give Mrs. Trower 
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an estate in the land, but merely an option, and that, therefore, 
the court had the right to take into consideration the greatly in- 
creased value of the estate, and to deny her the right to exercise 
the option, although her estate would be greatly enhanced in 
value thereby. 

[1, 2] This disregard of the clear declaration of so solemn an 
instrument as a will is not made for the benefit- of a helpless 
ward of the court, or for her children, but for the benefit of 
strangers to her estate. There has been much discussion before 
us as to whether the provision in the codicil for Mrs. Trower is 
merely an option in her favor, or whether it created a vested es- 
tate in her, subjected to be defeated by her failure to comply 
with the condition that she should pay $5,000 for the land within 
the time prescribed. In the view we take of the case, it is wholly 
immaterial by what name you call the provision made for Mrs. 
Trower in this codicil. The language employed is too plain to 
admit of doubt. Mrs. Trower is to take the land mentioned, if 
she desires to do so, and pay $5,000 for it. This can only mean 
that the land is hers when she complies with the condition upon 
which it is given. By reason of her insanity she cannot act for 
herself, and the court is requested by her committee to act in her 
behalf, and to allow him to comply with the condition and 
thereby perfect her right to the provision made for her. 

As said by the learned counsel for the appellant, the question 
presented by the record is simply this: Whether a court, in the 
interest of third parties, strangers to the estate of a lunatic, has 
the right to refuse to allow the committee of the "lunatic to ac- 
cept for her a devise, if there be attached to it a condition that 
the devise must pay to such third person a certain sum, when 
the husband of the lunatic offers to pay such sum and to bind 
himself to subject neither the lunatic nor her estate to any 
charge for interest during her lifetime. 

As already stated, the language of the will, so far as appli- 
cable to this controversy, is too clear for interpretation. It 
speaks the mind and purpose of the testatrix in as plain and 
unequivocal terms as can be employed, and the record furnishes 
no sufficient ground for disregarding this plainly expressed inten- 
tion of the testatrix in favor of her daughter, Mrs. Trower. 
The codicil was written, for the sole purpose of taking the land 
in question from the appellees and giving Mrs. Trower the right 
to take it upon the terms and conditions therein set forth. 

Much has been said as to what Mrs. Trower would do if she 
were not insane, and the opinion is advanced by the appellees 
that, in view of the great increase in the value of the land, she 
would not exercise the right given her in the codicil and thereby 
deprive her sister's children of an equal interest with her in 
their grandmother's estate. What Mrs. Trower would do rf she 
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were capable of acting or herself is the merest speculation. If 
it were permissible to determine what she would do by the 
course experience shows is pursued by the average of mankind, 
we would say unhesitatingly that she would take all that she 
had a lawful right to, especially in the light of the fact, appear- 
ing of record in the case of Jarvis v. Spady, 83 S. E. — , re- 
cently before this court, which it is agreed shall be looked to 
in considering this appeal, that, notwithstanding her daughter's 
insanity, Mrs. Scherer, the testatrix, always declared that she 
wished her will and codicil to stand, and manifested to the last 
the greatest devotion to this afflicted child. 

It is conceded that the land in controversy is worth at the 
least $20,000, probably more, and the chief ground urged in sup- 
port of the contention that Mrs. Trower must be deprived of her 
right to take the land is that it has thus increased in value, al- 
though the undeniable fact is that the codicil was written for the 
sole purpose of giving her that right. 

We are aware of no rule which would justify a court in 
violating the plain purpose of a testatrix, as expressed in her 
will, because the property given to a devisee had increased in 
value after the will was made. The will must be considered in- 
dependently of such events. No other rule for the construction 
of a will would be safe. The wishes of the testatrix must be 
ascertained from the will. If a testatrix has failed to make any 
change in its provisions, notwithstanding a change of circum- 
stances, then the courts must refuse to make any change. To 
do so might flagrantly violate the wish and intent of the testa- 
trix, and thus violate the cardinal rule that every competent 
person has the right to dispose of his or her property as he or 
she may choose. 

It is contended on behalf of the appellees that the situation 
presented by this record is analogous to that involved in certain 
cases where an insane widow must elect whether she will take 
under or against her husband's will ; the case chiefly relied on 
being that of Van Steenwyck v. Washburn, etc., 59 Wis. 483, 
17 N. W. 289, 48 Am. Rep. 532. 

The cases referred to are not helpful in determining the 
question of power exercised by the lower court in the instant 
case. A marked distinction between the cases is at once appar- 
ent. In one the effort is to break the will, whereas in the other 
it is to uphold the will. The decisions in the cases, mentioned 
are put upon the grounds, first, that the widow is amply and lib- 
erally provided for by the will, and, second, that by an election 
of dower the scheme of the will will be upset, although the 
widow might have known of the provisions and approved them. 
In the case cited, Governor Washburn disposed by will of an 
enormous estate, the amount of which does not fully appear 
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from the opinion, but enough appears to show that the estate 
was a very large one. His wife had been hopelessly insane for 
many years prior to his death. The will provided for the insane 
wife in the following broad terms : 

"I direct my executors to bear constantly in mind the wants 
of my wife, and to set aside, use, and expend whatever moneys 
may be necessary, consistently with her condition, to provide 
for her comfort and physical health; and I place no limit upon 
the sums which they may expend for the purposes indicated." 

The executors filed the bill, asking the court, among other 
things, whether Mrs. Washburn, the insane widow, must take 
under the will or against it? The court held that, independently 
of statute no one would question the power of a court of equity, 
when the application was in time, to elect for an insane widow, 
or other person incapable of personally making such election 
from want of capacity, and that the jurisdiction to do so was 
well established. It was pointed out that the widow in that case, 
by taking her dower rights, would bet $600,000 or $700,000; 
but the court elected, on behalf of the widow, to take under the 
will, resting its conclusion upon the ground that the will amply 
and liberally provided for every want or desire that she might 
have or that money could gratify, and that to take against the 
will would defeat the intentions of the testator and interfere 
with the scheme of his will. The facts and circumstances of that 
case are entirely different from those found in the case before 
us, and can have no controlling influence in the disposition of the 
latter. 

In the case at bar we are asked, under the circumstances to 
which we have adverted, not to allow the committee of Mrs. 
Trower to accept a devise to her which she is incapable of ac- 
cepting for herself, and to thus violate and defeat the clear and 
explicit wishes of the testatrix as expressed in her will. Infants 
and insane persons are the wards of the court, and it is the duty 
of the court to protect them, when it can be done, in their rights 
and interests. The record before us discloses no ground for 
setting aside the will of this testatrix and making one for her, 
which is in effect what we are asked to do. As said in the 
Washburn Case, supra, the right to dispose of one's estate in 
accordance with his own wishes is a sacred right, which a court 
of equity will not disregard or destroy. Every one should have 
the same power to dispose by will, after his death, in accordance 
with his own wishes, of whatever he may leave behind him in 
his own right, as he had in life to dispose of it by contract or 
gift; and it is as much the duty of the courts to uphold and en- 
force his will after death as to uphold and enforce his contracts 
made during life. 

In conclusion, we are of opinion that, under all of the facts 
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and circumstances of this case, it was the duty of the court to 
have accepted the provision made for Mrs. Trower by her 
mother, in the codicil to her will, and that the tender by her 
committee of the sum necessary to complete and perfect her 
right to such provision should have been accepted by the court in 
discharge of the amount she was required to pay by the codicil 
for the land involved in this controversy. 

The decree complained of must be reversed and annulled, and 
the cause remanded for further proceedings, not in conflict with 
the views expressed in this opinion. 

Reversed. 



Lester et al. v. Simpkins. 

Jan. 12, 1915. 

[83 S. E. 1062.] 

1. Witnesses (§ 388*) — Impeachment — Inconsistent Statements — 
Foundation. — Where the draftsman of a will, who testified for pro- 
ponents on cross examination, stated that the final draft was writ- 
ten by him at the dictation of the brother-in-law of two of the lega- 
tees, from a typewritten paper which contained provisions different 
from those of the final draft, that the testator had previously told 
witness that the contestant, testator's granddaughter, was to share 
equally with his children, but that witness did not recall stating to 
a witness for contestant that the original draft provided that contest- 
ant should have an equal share, there was sufficient foundation for 
the testimony of contestant's witness that the proponents' witness 
had made such statement. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1233- 
1242, 1246; Dec. Dig. § 388.*] 

2. Wills (§ 50*) — Testamentary Capacity — Hypothetical Question. 
— A hypothetical question to an expert witness for contestant, which, 
after inquiring whether the testator would have sufficient mind and 
memory to understand the nature of the business, the extent of his 
property, and the objects of his bounty, inquired also whether he 
could hold them in his mind long enough to observe their relation 
and to form a rational judgment concerning them, does not require 
a higher degree of capacity than is required by law. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 96-100; Dec. 
Dig. § 50.*] 

3. Evilence (§ 553*) — Examination of Expert — Hypothetical Ques- 
tion — Omission of Facts. — A hypothetical question to experts for 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



